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SBS ought to be included in the remuneration
component of the News Media Bargaining Code
Save Our SBS Inc is the national peak body for supporters & friends of SBS. As such we
welcome this opportunity to provide our feedback in this submission to the ACCC.
Our focus is on SBS (although many of the points we make may be applicable to the ABC).
Our remit covers SBS and its consumers, the tax payers who fund it.
We will be very concerned if the exposure Treasury Laws Amendment (News Media and
Digital Platforms Mandatory Bargaining Code) Bill 2020 – the draft News Media Codes – 1,2,3,
take effect without the recommendation we outline. We do not share Google’s 17 August
2020 concerns 4 and appreciate the ACCC’s response5 addressing Google’s misinformation.
The Code arose following the ACCC’s 2020 Concepts Paper which set out to address the
bargaining power imbalances between Australian news media organisations and the digital
platforms (Google and Facebook)6, and the ACCC’s 2020 Final Report – following its Digital
Platforms Inquiry – which recognised the risk to Australian media organisations caused by
the digital platforms resulting in under-provision of public interest journalism with its broad
benefits to society7.
The Code allows for commercial media organisations to negotiate an appropriate payment
(from the digital platforms) for news content taken from a media organisation but excludes
the ABC and SBS from the remuneration component of the framework. That fails to satisfy
the stated reasons that led to the Code, is fundamentally unfair on both broadcasters and
the tax payers who fund these institutions. It will also create an inequitable playing field.

The remuneration component of the proposed framework is fundamentally unfair on
Australian tax payers who will end up subsidising Facebook and Google every time
those massive for-profit corporations take news content - which taxpayers fund - from
the ABC and SBS. This can only be resolved if the ABC and SBS are remunerated when
their content is taken by the digital platforms.

Except for the fundamental unfairness stated, the draft legislation released by the ACCC on
31 July 2020 proposing a News Media Bargaining Code, represents a great step forward for
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Australian media organisations who have been disadvantaged since the advent of Facebook
and Google by them freely acquiring news content from the media organisations. Those
social media platforms have also taken content from the ABC and SBS.
The Code covers bargaining arrangements between digital platforms and media
organisations, minimum standards relating to the presentation of news on digital platforms,
including a penalty regime of up to $10 million.
Even if our concerns are not satisfied, we believe SBS will nevertheless benefit, provided it
registers with ACMA, because the minimum standards include requirements that the digital
platforms will give explanations of the types of data collected by the digital platform service,
who will be obligated to provide information within 28 days and update it every 12 months;
notify news organisations in relation to changes of their algorithms likely to affect a news
organisation; notify news organisations in relation to changes to their display of news
content, e.g. visual interfaces and branding; notify news organisations in relation to changes
to the display of advertising which relates to covered news content; provide news
organisations tools to moderate user comments on their covered news content (a point
with which Save Our SBS particularly agrees); and develop a proposal to recognise original
news – platforms having six months to consult on, and publish proposals for recognising
original news content, with a requirement to update every 12 months.
Despite all the positive points above, the proposal to exclude SBS from remuneration is a
real problem and seriously flawed because news content requires funds to gather and
report, regardless of if the news were funded from advertising or taxes.
The fundamentally unfair parts of the Bill are summarised in the Bill’s explanatory material:1.13 The ABC and SBS are able to register with ACMA and participate in the code in
all respects and benefit from the minimum standards, however, they will not be able
to bargain about remuneration or participate in compulsory arbitration about
remuneration.
1.14 This permits the ABC and SBS to benefit from the minimum standards imposed
on digital platforms under the code, but excludes them from accessing the bargaining
provisions in relation to remuneration under the code. This is appropriate because
advertising revenue is not the principal source of funding for public broadcasters.
The provision under 1.13 that prohibits the ABC and SBS from being able to “bargain about
remuneration or participate in compulsory arbitration about remuneration” needs to be
removed totally to ensure taxpayers are not effectively penalised each time Facebook and
Google take news content from the national broadcasters.
The provision under 1.14 that attempts to justify why the ABC and SBS are excluded from
remuneration under the code because “advertising revenue is not the principal source of
funding” is flawed. That reason implies that funding to the ABC and SBS is guaranteed
(whereas for commercial media it is not). However, the exclusion and stated reason are
unsound, for five reasons.
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It wrongly presumes that loss in revenue to a media organisation can only attributed
by a loss in advertising, when in fact the bottom line is a loss in revenue regardless of
its source as caused by the digital platforms. The loss exists when content is acquired
freely or below cost or market value which in turn prevents further development of
public interest journalism. The ACCC recognised the value in, and looked for ways to
sustain, public interest journalism which was part of the reason to draft the Code8.



The remuneration exclusion provision places a burden on every tax payer to in fact
subside Facebook and Google when they take content, and the recognised power
imbalance that already exists between the national broadcasters and the gigantic
digital platforms, will be mandated to continue under the Code, even though the
ACCC set out to equalise such imbalance in its inquiry that lead to the Code.



The Code wrongly presumes that Commonwealth funding is guaranteed to the ABC
and SBS. There is no law that specifies that. No formula exists to predict or
guarantee funding. Even with triennial funding, the national broadcasters have never
been funded with a level of certainty. The recent period of 2014 to 2020 especially
demonstrates that governments can, do and have withdrawn previously promised
funding, before, during, and after a triennial period9,10,11,12. The same occurred in the
mid 1990’s13,, the 1980’s 14,15,16,17,18, and the late 1970’s 19. Although commercial
media may have budgetary fluctuations (that being a disadvantage that also led to
the Code), the ABC and SBS suffer from budgetary fluctuations and constraints too.
Whilst there remains no set formula or legislated guarantee of any funding – let
alone stable funding for the national broadcasters – the argument to exclude them
from the remuneration component of the Code, based on the falsehood that their
funding is guaranteed and stable, does not hold weight.



The stated reason to exclude the ABC and SBS from remuneration does not stack up
because other media organisations whose principle revenue is derived from
non-commercial sources and satisfy the ‘revenue test’, will (rightly) be permitted to
access the remuneration provisions of the Code while the ABC and SBS will not.



Although SBS is one-third funded from advertising revenue and it directly loses ad
revenue to Facebook and Google in the same manner that other media organisations
do, it makes no sense and is unjust to exclude SBS when a significant portion of its
total revenue is derived from advertising.

In recognition of SBS’s public-commercial hybrid model, the commercial television industry
group, Free TV Australia, submitted that SBS should receive remuneration under the Code
as did NINE ENTERTAINMENT20,21.
Content made by SBS is funded from taxes and is not freely gifted to other organisations nor
should it be taken by Facebook and Google without remuneration to SBS.
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If it is good enough to remunerate commercial media for their loss to Facebook and Google
who generate billions of advertising dollars 22 from the content they freely acquire, then it
also ought to be good enough to remunerate SBS when its news content is taken.
If the draft Codes came into force as is, it will be an open invitation for the digital platforms
to take more content from the ABC and SBS knowing there will be no obligation to
remunerate them, possibly ignoring commercial media to a large extent.
A purpose of the ACCC’s Digital Platforms Inquiry23 was to find ways to sustain public
interest journalism in Australia. In that inquiry the ACCC recognised the value of SBS and the
ABC and formally recognised the importance of adequate funding for public broadcasters.
The ACCC recommended “Stable and adequate funding should be provided to the ABC and
SBS in recognition of their role in addressing the risk of under-provision of public interest
journalism that generates broad benefits to society”24.
In their June 2020 submission25 to the ACCC, SBS argued that like commercial media, SBS
ought to be remunerated by the digital platforms for its news content under the Code. SBS
could use such remuneration to create more distinctive public interest journalism.
According to Roy Morgan research, SBS news is highly trusted26 and no doubt sought after
by the digital platforms, especially knowing they will not be required to remunerate SBS for
acquiring that content if the draft Codes come into force.
The ACCC’s aims, ‘to sustain public interest journalism in Australia’ and ‘address the power
imbalance between a media organisation and Facebook and Google’, cannot be fulfilled if
the recommendation we propose is not adopted in full.

RECOMMENDATION

The exposure Treasury Laws Amendment (News Media and Digital Platforms
Mandatory Bargaining Code) Bill 2020 – the draft News Media Codes – be amended to
enable SBS to access the bargaining and arbitration provisions to the full extent.

Save Our SBS Inc
Committee of Management
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SBS ought to be included in the remuneration component of the News Media Bargaining Code
is released into the public domain and may be freely cited and published in part or full with credit to Save Our SBS and is available at:
https://saveoursbs.org/wp-content/uploads/2020/08/SBS-ought-to-be-included-in-the-remuneration-component-of-the-News-MediaBargaining-Code.pdf
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